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This Appeal Brief is submitted in the above-identified application in response to the 
final Office Action mailed October 27, 2005. Appellants' Notice of Appeal was filed on 
January 30, 2006. Accordingly, Appellants' Appeal Brief is timely filed, with no extensions 
of time. 

I. REAL PARTY IN INTEREST 

The real party in interest is Avery Dennison Corporation, 150 North Orange Grove 
Boulevard, Pasadena, California 91 103, the assignee of the above-captioned application. 

II. RELATED APPEALS AND INTERFERENCES 

Appellants are aware of no related appeals or interferences that will directly affect or 
be directly affected by or have a bearing on the Board's decision in the instant appeal. 

III. STATUS OF CLAIMS 

Claims 1-14 are pending in the application. Claims 1-14 are finally rejected and are 
the subject of the present Appeal. The claims on appeal are reproduced in the attached 
APPENDIX. 

IV. STATUS OF AMENDMENTS 

No amendment under 37 C.F.R. 1 .1 16 was filed. Thus at the present time, there is 
no amendment pending. 

V. SUMMARY OF THE CLAIMED SUBJECT MATTER 

The present invention is directed to labels and tapes that are particularly useful for 
rubber-based substrates, such as vehicular tires (page 1 , lines 8-9). The labels and/or 
tapes are composite constructions comprised of a first substrate, an adhesive layer, and a 
radiation-cured cross linked acrylated epoxy barrier layer, the barrier layer being positioned 
between the first substrate and the adhesive layer (page 2, lines 2-12). 

The first substrate may be a polymer film, paper, or a combination thereof (page 4, 
lines 14-15). The barrier layer is substantially impervious to migratory components in the 
first substrate and maintains its barrier properties under heat stress (page 13, lines 24-33). 
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In one embodiment, the first substrate comprises a polyvinylidene chloride film 
containing migratory additives, such as plasticizers and antioxidants (page 5, lines 17-19, 
Example 1). 

The barrier layer comprises a radiation cured acrylated epoxy derived from at least 
one acrylated epoxy oligomer and at least one reactive diluent selected from N-vinyl-2- 
pyrrolidone and N-vinylcaprolactam. In one embodiment, the barrier layer further 
comprises at least one photoinitiator (page 13, lines 16-20). The barrier layer may also 
comprise a wax, a surfactant, or a combination thereof (page 14, line 31 to page 15, line 
2). 

The composite construction of the invention can be adhered to a second substrate, 
such as a rubber-based substrate. The rubber-based substrate may contain any of the 
rubber compounding additives known in the art, including accelerators, retarders, 
reinforcing agents and fillers, softeners and extenders, plasticizers or peptizers, 
vulcanization agents, antioxidants and stabilizers. Many of these additives tend to migrate 
from the rubber-based second substrate to the first substrate. The barrier layer of the 
composite of the present invention is impervious or substantially impervious to the 
migratory material or components typically used in the rubber-based second substrate 
(page 17, lines 8-31). 

VI. GROUNDS OF REJECTION TO BE REVIEWED ON APPEAL 

A. Claims 1-14 have been rejected under 35 U.S.C. §103(a) as being 
unpatentable over Bilodeau (US 6,235,363) in view of Weeks (US 5,763,122) 
and Aoyama et al. (US 4,713,296). 

VII. ARGUMENT 

A. Claims 1 -14 would not have been obvious based on Bilodeau U.S. 6.235,363 
in view of Weeks U.S. 5.763.122 and Aoyama et al. U.S. 4,713,296. 

The Examiner's Rejection : 
Bilodeau '363 discloses a composite construction for use as a label or tape that is 
adhered to a second substrate comprising a first substrate which may be comprised of a 
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polymer film of polyvinyl chloride (column 1 3, lines 20-23) wherein the first substrate has a 
faceside and an underside opposite the said faceside, an adhesive layer, and a barrier 
layer adhered to the underside of said first substrate and positioned between the first 
substrate and the adhesive layer. The Examiner has stated that the barrier layer is cured 
using ultraviolet light and comprises a wax, surfactant or a combination thereof. Also, the 
adhesive layer is comprised of a pressure sensitive adhesive of an acrylate or 
methacrylate, and Bilodeau discloses the use of 1 0-30% by weight of N-vinyl-2-pyrrolidone 
or N-vinyl caprolactam as part of the adhesive layer. 
The Examiner acknowledges 

Bilodeau fails to disclose the barrier layer comprising a 
radiation cured acrylic epoxy derived from at least 65-90% of 
one acrylated epoxy oligomer and 1 -1 0% by weight of at least 
one photoinitiator, wherein the barrier layer is substantially 
impervious to migratory components of said first substrate, and 
at least one reactive diluent selected from N-vinyl-2-pyrrolidone 
and N-vinyl caprolactam and about 10-30% by weight (page 3). 

Weeks is relied upon by the Examiner for teaching a barrier layer comprising a 
radiation cured acrylated epoxy derived from at least one acrylated epoxy oligomer that is 
derived from polycaprolactone hexol and 0-10% by weight of at least one photoinitiator, 
wherein the barrier layer is substantially impervious to migratory components of said first 
substrate. The barrier layer is utilized for the purpose of preventing interaction between the 
color layer and the adhesive while improving the developability of the non-image areas. 

The Examiner has stated that Aoyama et al teach the use of N-vinyl-2-pyrrolidone 
(column 1 0, lines 30-35) at a concentration of about 1 0-30% by weight as part of a barrier 
layer to form a laminate that is superior to gas properties. 

Based on the above references, the Examiner has concluded that it would have 
been obvious to one of ordinary skill in the art at the time the Appellants' invention was 
made to have provided a barrier layer having the desired composition in Bilodeau in order 
to prevent interaction between the color layer and the adhesive while improving the 
developability of the non-image areas as taught by Weeks and to form a laminate with a 
gas barrier that is superior in gas barrier properties as taught by Aoyama et al. 



4 



10/686,166 AVERP3452US 

Appellants' Response and Remarks : 
The Examiner has failed to establish a prima facie case of obviousness and 
the rejection is therefore improper. Under Graham v. John Deere Co., 383 U.S. 1, 148 
USPQ 459 (1 966), as codified in MPEP §706.02, in order to establish a prima facie case of 
obviousness the Patent Office must: 

(1 ) set forth the differences in the claim over the applied references; 

(2) set forth the proposed modification of the references which would be 
necessary to arrive at the claimed subject matter; and 

(3) explain why the proposed modifications would be obvious. 

To establish a prima facie case of obviousness, three basic criteria must be 
met. First, there must be some suggestion or motivation to modify the reference. Second, 
there must be a reasonable expectation of success. Finally, the prior art reference (or 
references when combined) must teach or suggest all the claim limitations. The teaching 
or suggestion to make the claimed combination and the reasonable expectation of success 
must both be found in the prior art and not based on applicant's disclosure. MPEP 
§706.020, In re Vaek, 947 F.2d 488, 20 USPQ2d 1438 (Fed. Cir. 1991). 

In the case at hand, the Examiner has failed to explain why one skilled in the art, at 
the time the invention was made, would have been motivated to modify the composite 
construction of Bilodeau by substituting the acrylated epoxy of Weeks for the 
cycloalophatic epoxy of Bilodeau and further, substituting the N-vinyl-2-pyrrolidone of the 
saponification product of N-vinyl-2-pyrrolidone-ethylene-vinyl acetate copolymer of Aoyama 
for the polyol of Bilodeau. 

As acknowledged by the Examiner, Bilodeau '363 does not teach a barrier layer 
which comprises a radiation cured acrylated epoxy derived from at least one acrylated 
epoxy oligomer and at least one reactive diluent selected from N-vinvl-2-pyrrolidone (NVP) 
or N-vinvl caprolactone (NVC) . The secondary references also fail to teach this 
composition as a barrier layer. 

Bilodeau '363 discloses a barrier layer containing a radiation cured cross liked 
cycloaliphatic epoxide derived from at least one cycloaliphatic epoxy compound and at 
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least one polyol. It is respectfully submitted that there is no teaching or suggestion in the 
secondary references which would have made it obvious to one skilled in the art to modify 
the polymer utilized in the barrier layer by Bilodeau '363 in a manner which would result in 
the use of the cured acrylated epoxy described in the claims of the present application. 

Weeks is directed to color proofing systems wherein sets of single sheet color 
proofing elements are laminated together to form a single color proof composite. Each 
color proofing element contains, in order, a releasable carrier, a photosensitive color layer, 
an optional barrier layer and a thermally activated colorless adhesive (col. 3, lines 49-53). 
The barrier layer is used to prevent interaction between the photosensitive color layer and 
the thermally activated adhesive layer, and to improve developability of the non-image 
areas of the color layer (col. 8, lines 25-28). The color layer may be either positive acting 
or negative acting. If the color layer is a negative acting system, such as those based on a 
photosensitive polymer diazonium salt or a photopolymerizable multi-functional 
(meth)acrylate (col. 5, line 56 to col. 6, line 5), the barrier layer comprises a 
photopolymerizable ethylenically unsaturated compound, an acid binder and a 
photoinitiator. The ethylenically unsaturated compound may be an acrylated epoxy 
oligomer or an acrylated urethane oligomer (col. 8, lines 30-47). 

Aoyama et al. teach that EVOH has good gas barrier properties when used in 
laminate constructions, but has processing disadvantages in that it easily suffers cracking 
and uneven stretching (col. 1, lines 43-55). Thus the EVOH needs to be modified with 
another component to improve processability of the laminate. The component used to 
modify the EVOH to improve processability, however, must not interfere with the gas 
barrier properties of the EVOH. Aoyama etal. disclose that when a saponification product 
of an N-vinyl-2-pyrrolidone-ethylene-vinyl acetate copolymer is used in the laminate 
structure, the laminate exhibits good formability and gas barrier properties (col. 2, lines 22- 
32). As those skilled in the art recognize, saponification is the chemical reaction in which 
an ester is heated with aqueous alkali such as sodium hydroxide to form an alcohol and the 
sodium salt of the acid corresponding to the ester. Aoyama et al. disclose that the 
modified ethylene-vinyl alcohol copolymer resulting from the saponification process would 
exhibit poor gas barrier properties and reduced thermal stability if the degree of 
saponification is less than 98 mol% (col. 3, lines 24-30). 
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It is respectfully submitted that the three references relied upon by the Examiner 
teach three different polymeric compositions useful as barrier layers in various 
constructions and that these three compositions are different from and would not suggest 
the composition utilized in the present invention. Appellants submit that there is no 
teaching or suggestion in Weeks '122 or Aoyama '296 that would render it obvious to 
substitute an acrylated epoxy for the cycloaliphatic epoxy utilized by Bilodeau and/or the 
substitution of NVP or NVC for the polyol utilized by Bilodeau. Bilodeau '363 contains 
neither of the two reactants utilized in the present invention, and the barrier compositions 
described in Weeks and Aoyama are significantly different from the compositions utilized in 
the present invention. The combination of an acrylated epoxy and NVP or NVC is not 
suggested in and would not have been obvious from a combination of the teachings of the 
three references relied upon by the Examiner. 



For the foregoing reasons, the honorable Board is requested to reverse the 
Examiner's rejections of all of the claims pending in the application and to allow these 
claims. 

If any additional fees are required for the filing of this paper, the Commissioner is 
authorized to charge those fees to Deposit Account #18-0988 (Docket No. 
AVERP3452US). 



VIII. CONCLUSION 



Respectfully submitted, 

RENNER, OTTO, BOISSELLE & SKLAR, L.L.P. 




Heidi A. Boehlefeld 
Reg. No. 34,296 



1621 Euclid Avenue 
Nineteenth Floor 
Cleveland, Ohio 44115-2191 
(216)621-1113 



7 



10/686,166 AVERP3452US 

APPENDIX 
CLAIMS SUBJECT TO APPEAL 

1. A composite construction for use as a label or a tape comprising: a first 
substrate, said first substrate having a face side and an underside opposite said face side; 
an adhesive layer; and a barrier layer adhered to the underside of said first substrate and 
positioned between said first substrate and said adhesive layer, said barrier layer 
comprising a radiation cured acrylated epoxy derived from at least one acrylated epoxy 
oligomer and at least one reactive diluent selected from N-vinyl-2-pyrrolidone and N- 
vinylcaprolactam, wherein said barrier layer being substantially impervious to migratory 
components in said first substrate. 

2. The construction of claim 1 wherein a release liner is adhered to said 
adhesive layer. 

3. The construction of claim 2 wherein said release liner is comprised of a 
backing liner and a release coating adhered to one side of said backing liner, said release 
coating being positioned between said adhesive layer and said backing liner. 

4. The construction of claim 1 wherein said composite construction is adhered 
to a second substrate. 
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5. The construction of claim 1 wherein said first substrate is comprised of a 
polymer film. 

6. The construction of claim 1 wherein said first substrate is comprised of a 
polyvinyl chloride. 

7. The construction of claim 1 wherein the radiation cured acrylated epoxy is 
derived from at least one acrylated epoxy oligomer, at least one reactive diluent selected 
from N-vinyl-2-pyrrolidone and N-vinylcaprolactam, and at least one photoinitiator. 

8. The construction of claim 7 wherein said barrier layer is cured using 
ultraviolet light. 

9. The construction of claim 1 wherein said barrier layer further comprises a 
wax, a surfactant, or a combination thereof. 

10. The construction of claim 1 wherein said adhesive layer is comprised of a 
pressure-sensitive adhesive. 

11. The construction of claim 1 wherein said adhesive layer is comprised of a 
acrylate or methacrylate pressure-sensitive adhesive. 
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1 2. The construction of claim 1 wherein the acrylated epoxy is derived from about 
65-90% by weight of at least one acrylated epoxy oligomer, about 1 0-30% by weight of at 
least one reactive diluent selected from N-vinyl-2-pyrrolidone and N-vinylcaprolactam, and 
1-10% by weight of at least one photoinitiator. 

13. A composite comprising: a polyvinyl chloride substrate, having a face side 
and an underside opposite said face side; an adhesive layer; and a barrier layer adhered to 
the underside of said polyvinyl chloride substrate and positioned between said polyvinyl 
chloride substrate and said adhesive layer, said barrier layer comprising a radiation cured 
acrylated epoxy derived from at least one acrylated epoxy oligomer and at least one 
reactive diluent selected from N-vinyl-2-pyrrolidone and N-vinylcaprolactam, said barrier 
layer being substantially impervious to migratory components in said polyvinyl chloride 
substrate; and a release liner adhered to said adhesive layer. 

14. The composite of claim 13 wherein the radiation cured acrylated epoxy is 
derived from at least one acrylated epoxy oligomer, at least one reactive diluent selected 
from N-vinyl-2-pyrrolidone and N-vinylcaprolactam, and at least one photoinitiator. 
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APPENDIX 

EVIDENCE 

None 
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APPENDIX 

RELATED PROCEEDINGS 

None 
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